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coverage free of small ‘dead spots’ . . . .”® Accordingly, whether a gap rises to a legally significant
gap depends on the contextual factors in each individual application.®

To guide the analysis, the Ninth Circuit suggests that applicants and localities should focus on
“context-specific factors” such as: (1) whether the gap affects a significant commuter
thoroughfare; (2) how many users the alleged gap affects; (3) whether the proposed site will fill
a complete void or merely improve weak signal; (4} whether the alleged gap affects a commercial
area; (5) whether the alleged gap threatens public safety; and (6} whether the applicant
presented empirical or merely predictive evidence.!® The Ninth Circuit identifies these factors as
relevant but does not explicitly limit the analysis to these factors or consider any particular factor
more important than the others.

Here, Verizon does not allege that a significant gap exists in its application materials. The City
should take the application at face value and assume that Verizon does not intend this proposed
site to address a significant gap in its service coverage.

The fact that Verizon does not allege {or demonstrate) a significant gap does not necessarily
mean that the City must (or even should} refuse to grant the permit. The City simply possesses
its traditional land-use discretion as authorized under the Antioch Municipal Code (the “Code”)
and preserved in the Telecom Act. Accordingly, the City should evaluate the Verizon proposal
against the established standards in the Code.

3.2. Least Intrusive Means
Even when an applicant demonstrates a significant gap, the Telecom Act does not grant the
applicant rights to build whatever site in whatever location it chooses. State and local
jurisdictions may require wireless applicants to adopt the “least intrusive means” to achieve their
technical objectives.’! This balances the national interest in wireless services with the local
interest in planned development.

In the Ninth Circuit, the least intrusive means refers to the technically feasible and potentially
available alternative design and location that most closely conforms to the local values a permit
denial would otherwise serve.’? A “technically feasible and potentially available alternative”
means that the applicant can reasonably (1) meet their demonstrated service needs and (2)
obtain a lease or other legal right to construct the proposed site at the proposed location.?

B See id.

® See Sprint PCS Assets, LLC v. City of Palos Verdes Estates, 583 F.3d 716, 727 (9th Cir. 2009) (citing San Francisco,
400 F.3d at 733).

10 See id. {collecting cases that examine each enumerated factor).

U See, e.g., American Tower Corp. v. City of San Diego, 763 F.3d 1035, 1056 {9th Cir. 2014}

12 $oe id.; see also T-Mobile USA, Inc. v. City of Anacortes, 572 F.3d 987, 995 (9th Cir. 2009).

13 Spe Anacortes, 572 F.3d at 996-999,
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The process to determine whether a proposal constitutes the least intrusive means involves
“burden-shifting” framework. First, the applicant establishes a presumption that it proposes the
least intrusive means when it submits an alternative sites analysis. Localities can rebut the
presumption when it proposes other alternatives. Applicants may then rule-out proposed
alternatives when it provides a “meaningful comparative analysis” for why such alternative is not
technically feasible or potentially available.* This back-and-forth continues until either the
jurisdiction fails to propose a technically feasible or potentially available alternative, or the
applicant fails to rule-out a proposed alternative.!>

Applicants cannot rule-out potential alternatives on the ground that it believes its preferred site
is subjectively “better” than the jurisdiction’s preferred alternative.'® Only the local government
can decide which among several feasible and available alternatives constitutes the best option.
Similarly, an applicant cannot rule-cut a proposed alternative based on a bare conclusion that it
is not technically feasible or potentially available—it must provide a meaningful comparative
analysis that allows the jurisdiction to reach its own conclusions.?’

3.2.1. Least intrusive Location
Here, the City might in its discretion find the proposed location unobjectionable. The Code would
allow a wireless site on this parcel subject to a Use Permit, several mature trees would help blend
a monopine into the environment and commercial uses flank the proposed location. Moreover,
Verizon submitted an Alternative Site Analysis that identifies the proposed location as the
presumptively least intrusive location.

However, in the event that the City finds some other alternative location less intrusive, it should
require Verizon to produce a more detailed analysis to address specific weaknesses in the
Alternative Site Analysis. The following describes some specific concerns.

First, the Alternative Site Analysis does not offer a meaningful comparative analysis for why the
reduced height at the Public Storage collocation renders the site technically infeasible, Although
Verizon asserts that it cannot meet its technical objectives at 40 feet AGL, it neither clearly
identifies those objectives nor provides coverage or capacity comparisons between its preferred
location and this collocation site. For these reasons, and based on the currently submitted

14 See American Tower Corp., 763 F.3d at 1056.

% Compare id. (upholding a permit denial because the applicant failed to rule-out the technical feasibility or potential
avallability of proposed alternatives), with Anacortes, 572 F.3d at 999 {invalidating a permit denial because the city
insisted on an unavailable location). These cases provide a guide for planners on how to evaluate alternative sites
analyses. Planners should also note that a strong administrative record is essential to this analysis.

18 See American Tower Corp., 763 F.3d at 1057 (finding that the applicant “did not adduce evidence allowing for a
meaningful comparison of alternative designs or sites, and the [c]ity was hot required to take {the applicant]’s word
that these were the best options”).

Y See id,
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materials, the City should not consider a collocation at Public Storage a technically infeasible
alternative at this time,

Moreover, the relatively skeletal Afternative Site Analysis also causes some potential concerns
about whether some discarded alternatives might be potentially available. For example, the
Alternative Site Analysis rules out six sites based solely an the assertion that the owner expressed
“no interest” in a lease with Verizon, but includes no information is provided about who Verizon
contacted, when it contacted that person or whether any response was ever received. Verizon
also ruled out two alternatives in the public rights-of-way on availability grounds, even though
California state law grants telephone corporations like Verizon with a state-wide franchise to
access the public rights-of-way.’® In total, Verizon ruled out 13 of its 15 alternatives due to
availability concerns with mostly conclusory statements as a factual basis.

Accordingly, to the extent that the City prefers any ruled-out alternative over the proposed site,
the City may wish to require a meaningful comparative analysis with concrete facts rather than
bare conclusions. Aithough the conclusions in the Alternative Site Analysis may ultimately be
found valid after a more thorough investigation, the City is not required ta merely take Verizon’s
word that these options are infeasible or unavailable.

3.2.2. Least Intrusive Design
Code section 9-5.601 limits structures in a C-2 zone to 35 feet from the average lot elevation to
the topmost point on the structure.!® Footnote “b” to section 9-5.601 contains an exception to
the height limit for “radio towers,” but does not explicitly describe how much additional height
the Code permits. Additionally, the Code prohibits barbed or razor wire fences unless approved
with a special exception.?® Chain-link fences adjacent to a public street or park must be clad in
vinyl.?!

Here, the Code does not clearly describe how high the exception to the zone height for radio
towers allows. Verizon’s proposed design exceeds the default zone height limit in this district by
approximately 27 feet. Moreover, Verizon did not provide any technical justification for this
height other than the conclusory statement that a 50-foot centerline is “required.” To the extent
that the Code would not permit the additional height, the City should require Verizon to provide
a meaningful comparative analysis between the service levels it couid provide at a height that
complies with the Code and its currently proposed height.

Aside from the overall height, other aesthetic aspects should be improved. To promote the least
intrusive design, the City should include the following conditions of approval:

18 See Cal, Pub. Utils. Code § 7901.

1% See Antioch, Cal., Code § 9-5.601.

0 gee Antioch, Cal,, Code § 9-5.1601(B}.
2 gee Antioch, Cal., Code § 9-5.1601(C).
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Permitee shall install, and at all times maintain in good condition, three-dimensional pine
bark cladding on the entire vertical support structure.

Permitee shall paint all mounts, arms, brackets and other support equipment with flat
natural colors that resemble pine tree branches and/or needles. Permitee shall maintain
all such paint in good condition at all times.

Permitee shall install, and at all times maintain in good condition, at least 3.5 faux-pine
branches per vertical foot. Such branches must commence at approximately 12 feet
above ground level and naturally taper towards the top. The faux-pine branches must
extend at least 24 inches from the edge of the tower-mounted equipment, including
without limitation the antennas. The minimum branch per-vertical foot requirement does
not apply to the faux-pine “crown” placed above the vertical support structure.

Permitee shall paint all tower-mounted equipment, including without limitation all
antennas, remote radio units/heads, DC power equipment, tower-mounted amplifiers,
cables, wires and other connections, with flat natural colors that resemble pine tree
branches and/or needles. Permitee shall maintain ali such paint in good condition at all
times.

Permitee shall install, and at all times maintain in good condition, faux-pine needle socks
over all antennas, remote radic units/heads and other similar tower-mounted
eguipment.

Permitee shall not install any barbed wire, razor wire or other similar wires oh the fence.

Permitee shall instalf, and at all times maintain in good condition, green vertical slats
throughout the entire chain-link fence.

Permitee shall paint the equipment shelter and ICE bridge with flat colors that blend with
the surrounding environment. Permitee shall maintain all such paint in good condition at
all times,

Permitee shall develop a landscape plan with native, drought-resistant plants that that
will effectively screen the chain-link fence when viewed from the public rights-of-way.
The plants required under this condition must screen at least four vertical feet at the time
Permitee installs them, and must screen the entire fence height when fully matured.
Permitee shall implement such landscape plan and at all times maintain the landscaping
in good condition.

Permitee acknowledges that the City specifically includes these conditions of approval as
concealment elements of the support structure designed to mimic the natural trees in
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